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Terminology
“Adjudicatory Ofhicial” denotes a person who serves on a T'ribunal.
“Adjudicatory Proceeding” denotes the consideration of a matter by a T'ribunal.

“Belief” or “Believes” denotes that the person involved actually supposed the fact in question to be true.
A person's belief may be inferred from circumstances.

“Competent” or “Competence” denotes possession or the ability to timely acquire the legal knowledge,
skill, and training reasonably necessary for the representation of the client.

“Consult” or “Consultation” denotes communication of information and advice reasonably sufficient to
permit the client to appreciate the significance of the matter in question.

“Firm” or “Law firm” denotes a lawyer or lawyers in a private firm; or a lawyer or lawyers employed in
the legal department of a corporation, legal services organization, or other organization, or in a unit of
government.

“Fitness” denotes those qualities of physical, mental and psychological health that enable a person to
discharge a lawyer's responsibilities to clients in conformity with the Texas Disciplinary Rules of
Professional Conduct. Normally a lack of fitness 1s mdicated most clearly by a persistent mability to

discharge, or unreliability in carrying out, significant obligations.

“Fraud” or “Fraudulent” denotes conduct having a purpose to deceive and not merely negligent
misrepresentation or failure to apprise another of relevant information.

“Knowingly,” “Known,” or “Knows” denotes actual knowledge of the fact in question. A person's
knowledge may be mferred from circumstances.

“Law firm”: see “Firm.”

“Partner” denotes an individual or corporate member of a partnership or a shareholder m a law firm
organized as a professional corporation.

“Person” includes a legal entity as well as an individual.

“Reasonable” or “Reasonably” when used 1n relation to conduct by a lawyer denotes the conduct of a
reasonably prudent and competent lawyer.

“Reasonable belief” or “Reasonably believes” when used 1n reference to a lawyer denotes that the lawyer
believes the matter in question and that the circumstances are such that the belief 1s reasonable.



“Should know” when used 1n reference to a lawyer denotes that a reasonable lawyer under the same or
similar circumstances would know the matter in question.

“Substantial” when used n reference to degree or extent denotes a matter of meaningful significance or
mvolvement.

“I'ribunal” denotes any governmental body or official or any other person engaged in a process of
resolving a particular dispute or controversy. “I'ribunal” includes such stitutions as courts and
administrative agencies when engaging in adjudicatory or licensing activities as defined by applicable law
or rules of practice or procedure, as well as judges, magistrates, special masters, referees, arbitrators,
mediators, hearing officers and comparable persons empowered to resolve or to recommend a
resolution of a particular matter; but it does not include jurors, prospective jurors, legislative bodies or
their committees, members or staffs, nor does it include other governmental bodies when acting in a
legislative or rule-making capacity.

I. CLIENT-LAWYER RELATIONSHIP
Rule 1.01. Competent and Diligent Representation

(a) A lawyer shall not accept or continue employment in a legal matter which the lawyer knows or should
know 1s beyond the lawyer's competence, unless:

(1) another lawyer who 1s competent to handle the matter 1s, with the prior informed consent of
the client, associated 1 the matter; or

(2) the advice or assistance of the lawyer 1s reasonably required m an emergency and the lawyer
limits the advice and assistance to that which 1s reasonably necessary in the circumstances.

(b) In representing a client, a lawyer shall not:
(1) neglect a legal matter entrusted to the lawyer; or
(2) frequently fail to carry out completely the obligations that the lawyer owes to a chient or clients.

(¢) As used n this Rule, “neglect” signifies mattentiveness involving a conscious disregard for the
responsibilities owed to a client or clients.

Comment:
Accepting Employment

1. A lawyer generally should not accept or continue employment in any area of the law in which the
lawyer 1s not and will not be prepared to render competent legal services. “Competence” 1s defined in
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Terminology as possession of the legal knowledge, skill, and training reasonably necessary for the
representation. Competent representation contemplates appropriate application by the lawyer of that
legal knowledge, skill and traimning, reasonable thoroughness i the study and analysis of the law and facts,
and reasonable attentiveness to the responsibilities owed to the client.

2. In determining whether a matter 1s beyond a lawyer's competence, relevant factors include the relative
complexity and specialized nature of the matter, the lawyer's general experience in the field in question,
the preparation and study the lawyer will be able to give the matter, and whether 1t 1s feasible either to
refer the matter to or associate a lawyer of established competence in the field in question. The required
attention and preparation are determined m part by what 1s at stake; major Iitigation and complex
transactions ordinarily require more elaborate treatment than matters of lesser consequences.

3. A lawyer may not need to have special training or prior experience to accept employment to handle
legal problems of a type with which the lawyer 1s unfamihar. Although expertise in a particular field of
law may be useful in some circumstances, the appropriate proficiency i many instances 1s that of a
general practitioner. A newly admitted lawyer can be as competent in some matters as a practittoner with
long experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence
and legal drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of
determining what kind of legal problems a situation may involve, a skill that necessarily transcends any
particular specialized knowledge.

4. A lawyer possessing the normal skill and training reasonably necessary for the representation of a chient
mn an area of law 1s not subject to discipline for accepting employment in a matter i which, i order to
represent the client properly, the lawyer must become more competent in regard to relevant legal
knowledge by additional study and investigation. If the additional study and preparation will result in
unusual delay or expense to the client, the lawyer should not accept employment except with the
mformed consent of the client.

5. A lawyer offered employment or employed in a matter beyond the lawyer's competence generally
must decline or withdraw from the employment or, with the prior informed consent of the client,
assocliate a lawyer who 1s competent in the matter. Paragraph (a)(2) permits a lawyer, however, to give
advice or assistance In an emergency in a matter even though the lawyer does not have the skill ordinarily
required 1if referral to or consultation with another lawyer would be impractical and if the assistance 1s
limited to that which 1s reasonably necessary in the circumstances.

Competent and Diligent Representation

6. Having accepted employment, a lawyer should act with competence, commitment and dedication to
the interest of the chent and with zeal in advocacy upon the client's behalf. A lawyer should feel a moral
or professional obligation to pursue a matter on behalf of a client with reasonable diligence and
promptness despite opposition, obstruction or personal mconvenience to the lawyer. A lawyer's
workload should be controlled so that each matter can be handled with diligence and competence. As
provided in paragraph (a), an incompetent lawyer is subject to discipline.
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Neglect

7. Perhaps no professional shortcoming i1s more widely resented than procrastination. A client's interests
often can be adversely affected by the passage of time or the change of conditions; in extreme nstances,
as when a lawyer overlooks a statute of limitations, the chient's legal position may be destroyed. Under
paragraph (b), a lawyer 1s subject to professional discipline for neglecting a particular legal matter as well
as for frequent failures to carry out fully the obligations owed to one or more clients. A lawyer who acts
mn good faith 1s not subject to discipline, under those provisions for an 1solated inadvertent or unskilled
act or omission, tactical error, or error of judgment. Because delay can cause a client needless anxiety
and undermine confidence in the lawyer's trustworthiness, there 1s a duty to communicate reasonably
with clients; see Rule 1.03.

Maintaining Competence

8. Because of the vital role of lawyers m the legal process, each lawyer should strive to become and
remain proficient and competent in the practice of law, including the benefits and risks associated with
relevant technology. To maintain the requisite knowledge and skill of a competent practitioner, a lawyer
should engage 1n continuing study and education. If a system of peer review has been established, the
lawyer should consider making use of it in appropriate circumstances. Isolated mstances of faulty conduct
or decision should be 1dentified for purposes of additional study or mstruction.

Rule 1.02. Scope and Objectives of Representation
(a) Subject to paragraphs (b), (c), (d), (e), and (f), a lawyer shall abide by a client's decisions:
(1) concerning the objectives and general methods of representation;
(2) whether to accept an offer of settlement of a matter, except as otherwise authorized by law;

(3) In a criminal case, after consultation with the lawyer, as to a plea to be entered, whether to
waive jury trial, and whether the client will testify.

(b) A lawyer may Limit the scope, objectives and general methods of the representation if the client
consents after consultation.

(c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer knows is criminal or
fraudulent. A lawyer may discuss the legal consequences of any proposed course of conduct with a client
and may counsel and represent a client in connection with the making of a good faith effort to determine
the validity, scope, meaning or application of the law.

(d) When a lawyer has confidential information clearly establishing that a client 1s likely to commit a
criminal or fraudulent act that 1s likely to result in substantial injury to the financial iterests or property
of another, the lawyer shall promptly make reasonable efforts under the circumstances to dissuade the
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client from committing the crime or fraud.

(e) When a lawyer has confidential information clearly establishing that the lawyer's client has committed
a criminal or fraudulent act in the commission of which the lawyer's services have been used, the lawyer
shall make reasonable efforts under the circumstances to persuade the client to take corrective action.

() When a lawyer knows that a client expects representation not permitted by the rules of professional
conduct or other law, the lawyer shall consult with the clhient regarding the relevant imitations on the
lawyer's conduct.

Comment:
Scope of Representation

1. Both lawyer and clhient have authority and responsibility in the objectives and means of representation.
The client has ultimate authority to determine the objectives to be served by legal representation, within
the limits imposed by law, the lawyer's professional obligations, and the agreed scope of representation.
Within those limits, a client also has a right to consult with the lawyer about the general methods to be
used in pursuing those objectives. The lawyer should assume responsibility for the means by which the
client's objectives are best achieved. Thus, a lawyer has very broad discretion to determine technical and
legal tactics, subject to the chent's wishes regarding such matters as the expense to be mcurred and
concern for third persons who might be adversely affected.

2. Except where prior communications have made 1t clear that a particular proposal would be
unacceptable to the client, a lawyer 1s obligated to communicate any settlement offer to the client in a
civil case; and a lawyer has a comparable responsibility with respect to a proposed plea bargain in a
criminal case.

3. A lawyer should consult with the client concerning any such proposal, and generally 1t 1s for the client
to decide whether or not to accept it. This principle 1s subject to several exceptions or qualifications.
First, in class actions a lawyer may recommend a settlement of the matter to the court over the objections
of named plamntiffs in the case. Second, mn nsurance defense cases a lawyer's ability to implement an
msured client's wishes with respect to settlement may be qualified by the contractual rights of the insurer
under 1ts policy. Finally, a lawyer's normal deference to a client's wishes concerning settlement may be
abrogated 1f the client has validly relinquished to a third party any rights to pass upon settlement offers.
Whether any such waiver 1s enforceable 1s a question largely beyond the scope of these rules. But see
comment 5 below. A lawyer reasonably relying on any of these exceptions i not implementing a client's
desires concerning settlement 1s, however, not subject to discipline under this Rule.

Limited Scope of Representation

4. The scope of representation provided by a lawyer may be lmited by agreement with the chient or by
the terms under which the lawyer's services are made available to the client. For example, a retainer may
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be for a specifically defined objective. Likewise, representation provided through a legal aid agency may
be subject to limitations on the types of cases the agency handles. Similarly, when a lawyer has been
retained by an msurer to represent an insured, the representation may be hmited to matters related to
the 1nsurance coverage. The scope within which the representation 1s undertaken also may exclude
specific objectives or means, such as those that the lawyer or client regards as repugnant or imprudent.

5. An agreement concerning the scope of representation must accord with the Disciplinary Rules of
Professional Conduct and other law. Thus, the clhient may not be asked to agree to representation so
limited in scope as to violate Rule 1.01, or to surrender the right to terminate the lawyer's services or the
right to settle or continue hitigation that the lawyer might wish to handle differently.

6. Unless the representation 1s terminated as provided in Rule 1.15, a lawyer should carry through to
conclusion all matters undertaken for a chent. If a lawyer's representation 1s limited to a specific matter
or matters, the relationship terminates when the matter has been resolved. If a lawyer has represented a
client over a substantial period m a variety of matters, the client may sometimes assume that the lawyer
will continue to serve on a continuing basis unless the lawyer gives notice to the contrary. Doubt about
whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in writing, so
that the chent will not mistakenly suppose the lawyer 1s looking after the client's affairs when the lawyer
has ceased to do so. For example, if a lawyer has handled a judicial or administrative proceeding that
produced a result adverse to the client but has not been specifically instructed concerning pursuit of an
appeal, the lawyer should advise the client of the possibility of appeal before relinquishing responsibility
for the matter.

Criminal, Fraudulent and Prohibited Transactions

7. A lawyer 1s required to give an honest opinion about the actual consequences that appear likely to
result from a client's conduct. The fact that a client uses advice in a course of action that 1s criminal or
fraudulent does not, of itself, make a lawyer a party to the course of action. However, a lawyer may not
knowingly assist a client in criminal or fraudulent conduct. There 1s a critical distinction between
presenting an analysis of legal aspects of questionable conduct and recommending the means by which
a crime or fraud might be committed with impunity.

8. When a client's course of action has already begun and 1s continuing, the lawyer's responsibility 1s
especially delicate. The lawyer may not reveal the chient's wrongdoing, except as permitted or required
by Rule 1.05. However, the lawyer also must avoid furthering the client's unlawful purpose, for example,
by suggesting how 1t might be concealed. A lawyer may not continue assisting a client in conduct that the
lawyer originally supposes 1s legally proper but then discovers 1s criminal or fraudulent. Withdrawal from
the representation, therefore, may be required. See Rule 1.15(a)(1).

9. Paragraph (c) 1s violated when a lawyer accepts a general retainer for legal services to an enterprise

known to be unlawful. Paragraph (c¢) does not, however, preclude undertaking a criminal defense imncident
to a general retainer for legal services to a lawful enterprise.
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10. The last clause of paragraph (c) recognizes that determining the validity or interpretation of a statute
or regulation may require a course of action mvolving disobedience of the statute or regulation or of the
mterpretation placed upon it by governmental authorities.

11. Paragraph (d) requires a lawyer in certain instances to use reasonable efforts to dissuade a client from
committing a crime or fraud. If the services of the lawyer were used by the client in committing a crime
or fraud, paragraph (e) requires the lawyer to use reasonable efforts to persuade the client to take
corrective action.

Rule 1.03. Communication

(@) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply
with reasonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the chent to make
informed decisions regarding the representation.

Comment:

1. The client should have sufficient information to participate intelligently in decisions concerning the
objectives of the representation and the means by which they are to be pursued to the extent the client
1s willing and able to do so. For example, a lawyer negotiating on behalf of a chient should provide the
client with facts relevant to the matter, inform the client of communications from another party and take
other reasonable steps to permit the client to make a decision regarding a serious offer from another
party. A lawyer who receives from opposing counsel either an offer of settlement 1 a civil controversy
or a proffered plea bargain in a criminal case should promptly inform the client of its substance unless
prior discussions with the client have left it clear that the proposal will be unacceptable. See Comment 2

to Rule 1.02.

2. Adequacy of communication depends in part on the kind of advice or assistance mvolved. For
example, in negotiations where there 1s time to explain a proposal the lawyer should review all important
provisions with the client before proceeding to an agreement. In litigation a lawyer should explain the
general strategy and prospects of success and ordinarily should consult the client on tactics that might
mjure or coerce others. On the other hand a lawyer ordinarily cannot be expected to describe trial or
negotiation strategy in detail. Moreover, in certain situations practical exigency may require a lawyer to
act for a client without prior consultation. The guiding principle 1s that the lawyer should reasonably
fulfill client expectations for information consistent with the duty to act in the client's best interests, and
the client's overall requirements as to the character of representation.

3. Ordinarily, a lawyer should provide to the client information that would be appropriate for a
comprehending and responsible adult. However, communicating such mformation may be impractical
if the client 1s a child or suffers from diminished capacity; see paragraph 5 and Rule 1.16. When the
client 1s an organization or group, it 1s often impossible or inappropriate to mform every one of its
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members about its legal affairs; ordinarily, the lawyer should address communications to the appropriate
officials of the organization. See Rule 1.12. Where many routine matters are involved, a system of limited
or occasional reporting may be arranged with the chent.

‘Withholding Information

4. In some circumstances, a lawyer may be justified in delaying transmission of information when the
lawyer reasonably believes the client would be likely to react mmprudently to an immediate
communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when the examining
psychiatrist indicates that disclosure would harm the client. Similarly, rules or court orders governing
litigation may provide that information supplied to a lawyer may not be disclosed to the client. Rule
3.04(d) sets forth the lawyer's obligations with respect to such rules or orders. A lawyer may not, however,
withhold information to serve the lawyer's own interest or convenience.

Client with Diminished Capacity

5. If a client appears to suffer from diminished capacity, a lawyer should communicate with any legal
representative and seek to maimntain reasonable communication with the client, isofar as possible. Even
if the client suffers from diminished capacity, it may be possible to maintain some aspects of a normal
attorney-client relationship. The chient may have the ability to understand, deliberate upon, and reach
conclusions about some matters affecting the client's own well-being. Children's opinions regarding their
own custody are given some weight. Regardless of whether a client suffers from diminished capacity, a
client should always be treated with attention and respect. See also Rule 1.16 and Rule 1.05, Comment

17.

Rule 1.04. Fees

(a) A lawyer shall not enter mnto an arrangement for, charge, or collect an illegal fee or unconscionable
fee. A fee 1s unconscionable if a competent lawyer could not form a reasonable belief that the fee 1s

reasonable.

(b) Factors that may be considered in determining the reasonableness of a fee mnclude, but not to the
exclusion of other relevant factors, the following:

(1) the ime and labor required, the novelty and difficulty of the questions mvolved, and the skill
requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will
preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;
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(5) the ime hmitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent on results obtained or uncertainty of collection before
the legal services have been rendered.

() When the lawyer has not regularly represented the client, the basis or rate of the fee shall be
communicated to the client, preferably in writing, before or within a reasonable time after commencing
the representation.

(d) A fee may be contingent on the outcome of the matter for which the service 1s rendered, except in a
matter in which a contingent fee 1s prohibited by paragraph (e) or other law. A contingent fee agreement
shall be 1n writing and shall state the method by which the fee 1s to be determined. If there 1s to be a
differentiation in the percentage or percentages that shall accrue to the lawyer in the event of settlement,
trial or appeal, the percentage for each shall be stated. The agreement shall state the litigation and other
expenses to be deducted from the recovery, and whether such expenses are to be deducted before or
after the contingent fee 1s calculated. Upon conclusion of a contingent fee matter, the lawyer shall provide
the client with a written statement describing the outcome of the matter and, if there 1s a recovery, showing
the remittance to the client and the method of its determiation.

(e) A lawyer shall not enter into an arrangement for, charge, or collect a contingent fee for representing
a defendant in a criminal case.

(f) A division or arrangement for division of a fee between lawyers who are not i the same firm may be
made only if:

(1) the division is:
(1) in proportion to the professional services performed by each lawyer; or
(1) made between lawyers who assume joint responsibility for the representation; and

(2) the chient consents in writing to the terms of the arrangement prior to the time of the
association or referral proposed, including:

(1) the 1dentity of all lawyers or law firms who will participate in the fee-sharing agreement,
and

(1) whether fees will be divided based on the proportion of services performed or by
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lawyers agreeing to assume joint responsibility for the representation, and

(111) the share of the fee that each lawyer or law firm will receive or, if the division is based
on the proportion of services performed, the basis on which the division will be made;
and

(3) the aggregate fee does not violate paragraph (a).

(g) Every agreement that allows a lawyer or law firm to associate other counsel in the representation of a
person, or to refer the person to other counsel for such representation, and that results in such an
association with or referral to a different law firm or a lawyer in such a different firm, shall be confirmed
by an arrangement conforming to paragraph (f). Consent by a client or a prospective client without
knowledge of the information specified in subparagraph (f)(2) does not constitute a confirmation within
the meaning of this rule. No attorney shall collect or seek to collect fees or expenses in connection with
any such agreement that 1s not confirmed in that way, except for:

(1) the reasonable value of legal services provided to that person; and
(2) the reasonable and necessary expenses actually incurred on behalf of that person.

(h) Paragraph (f) of this rule does not apply to payment to a former partner or assocliate pursuant to a
separation or retirement agreement, or to a lawyer referral program certified by the State Bar of Texas
mn accordance with the Texas Lawyer Referral Service Quality Act, Tex. Occ. Code 952.001 et seq., or
any amendments or recodifications thereof.

Comment:

1. A lawyer in good conscience should not charge or collect more than a reasonable fee, although he
may charge less or no fee at all. The determination of the reasonableness of a fee, or of the range of
reasonableness, can be a difficult question, and a standard of “reasonableness” 1s too vague and uncertain
to be an appropriate standard in a disciplinary action. For this reason, paragraph (a) adopts, for
disciplinary purposes only, a clearer standard: the lawyer 1s subject to discipline for an illegal fee or an
unconscionable fee. Paragraph (a) defines an unconscionable fee in terms of the reasonableness of the
fee but in a way to eliminate factual disputes as to the fee's reasonableness. The Rule's “unconscionable”
standard, however, does not preclude use of the “reasonableness” standard of paragraph (b) in other
setungs.

Basis or Rate of Fee

2. When the lawyer has regularly represented a client, they ordinarily will have evolved an understanding
concerning the basis or rate of the fee. If, however, the basis or rate of fee being charged to a regularly
represented client differs from the understanding that has evolved, the lawyer should so advise the client.
In a new client-lawyer relationship, an understanding as to the fee should be promptly established. It 1s
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not necessary to recite all the factors that underlie the basis of the fee, but only those that are directly
mvolved m its computation. It 1s sufficient, for example, to state that the basic rate 1s an hourly charge or
a fixed amount or an estimated amount, in order to 1dentity the factors that may be taken into account
i finally fixing the fee. When developments occur during the representation that render an earlier
estimate substantially inaccurate, a revised estimate should be provided to the client. A written statement
concerning the fee reduces the possibility of misunderstanding, and when the lawyer has not regularly
represented the client it 1s preferable for the basis or rate of the fee to be communicated to the client in
writing. Furnishing the client with a simple memorandum or a copy of the lawyer's customary fee
schedule 1s sufficient if the basis or rate of the fee is set forth. In the case of a contingent fee, a written
agreement 1s mandatory.

Types of Fees

3. Historically lawyers have determined what fees to charge by a variety of methods. Commonly
employed are percentage fees and contingent fees (which may vary in accordance with the amount at
stake or recovered), hourly rates, and flat fee arrangements, or combinations thereof.

4. The determination of a proper fee requires consideration of the interests of both client and lawyer.
The determination of reasonableness requires consideration of all relevant circumstances, mcluding
those stated m paragraph (b). Obviously, in a particular situation not all of the factors listed i paragraph
(b) may be relevant and factors not listed could be relevant. The fees of a lawyer will vary according to
many factors, including the time required, the lawyer's experience, ability and reputation, the nature of
the employment, the responsibility involved, and the results obtained.

5. When there 1s a doubt whether a particular fee arrangement 1s consistent with the client's best interest,
the lawyer should discuss with the client alternative bases for the fee and explain their implications.

6. Once a fee arrangement 1s agreed to, a lawyer should not handle the matter so as to further the lawyer's
financial interests to the detriment of the clhent. For example, a lawyer should not abuse a fee
arrangement based primarily on hourly charges by using wasteful procedures.

Unconscionable Fees

7. Two principal circumstances combine to make it difficult to determine whether a particular fee 1s
unconscionable within the disciplinary test provided by paragraph (a) of this Rule. The first 1s the
subjectivity of a number of the factors relied on to determine the reasonableness of fees under paragraph
(b). Because those factors do not permit more than an approximation of a range of fees that might be
found reasonable m any given case, there 1s a corresponding degree of uncertainty in determining
whether a given fee 1s unconscionable. Secondly, fee arrangements normally are made at the outset of
representation, a time when many uncertainties and contingencies exist, while claims of unconscionability
are made 1n hindsight when the contingencies have been resolved. The “unconscionability” standard
adopts that difference m perspective and requires that a lawyer be given the benefit of any such
uncertainties  for disciplinary purposes only. Except in very unusual situations, therefore, the
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circumstances at the time a fee arrangement 1s made should control in determiing a question of
unconscionability.

8. Two factors in otherwise borderline cases might indicate a fee may be unconscionable. The first 1s
overreaching by a lawyer, particularly of a client who was unusually susceptible to such overreaching. The
second 1s a failure of the lawyer to give at the outset a clear and accurate explanation of how a fee was to
be calculated. For example, a fee arrangement negotiated at arm's length with an experienced business
client would rarely be subject to question. On the other hand, a fee arrangement with an uneducated or
unsophisticated individual having no prior experience i such matters should be more carefully
scrutinized for overreaching. While the fact that a chient was at a marked disadvantage in bargaining with
a lawyer over fees will not make a fee unconscionable, application of the disciplinary test may require
some consideration of the personal circumstances of the individuals mvolved.

Fees in Farmly Law Matters

9. Contingent and percentage fees in family law matters may tend to promote divorce and may be
mconsistent with a lawyer's obligation to encourage reconciliation. Such fee arrangements also may tend
to create a conflict of interest between lawyer and client regarding the appraisal of assets obtained for
client. See also Rule 1.08(h). In certain family law matters, such as child custody and adoption, no res 1is
created to fund a fee. Because of the human relationships involved and the unique character of the
proceedings, contingent fee arrangements in domestic relations cases are rarely justified.

Division of Fees

10. A division of fees 1s a single billing to a client covering the fee of two or more lawyers who are not in
the same firm. A division of fees facilitates association of more than one lawyer in a matter in which
neither alone could serve the client as well, and most often 1s used when the fee 1s contingent and the
division 1s between a referring or associating lawyer iitially retained by the client and a trial specialist,
but 1t applies n all cases in which two or more lawyers are representing a single client in the same matter,
and without regard to whether litigation 1s mvolved. Paragraph (f) permits the lawyers to divide a fee
either on the basis of the proportion of services they render or if each lawyer assumes joint responsibility
for the representation.

11. Contingent fee agreements must be i a writing signed by the client and must otherwise comply with
paragraph (d) of this Rule.

12. A division of a fee based on the proportion of services rendered by two or more lawyers contemplates
that each lawyer 1s performing substantial legal services on behalf of the client with respect to the matter.
In particular, it requires that each lawyer who participates in the fee have performed services beyond
those mvolved 1n mitially seeking to acquire and being engaged by the client. There must be a reasonable
correlation between the amount or value of services rendered and responsibility assumed, and the share
of the fee to be received. However, if each participating lawyer performs substantial legal services on
behalf of the client, the agreed division should control even though the division 1s not directly
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proportional to actual work performed. If a division of fee 1s to be based on the proportion of services
rendered, the arrangement may provide that the allocation not be made until the end of the
representation. When the allocation 1s deferred until the end of the representation, the terms of the
arrangement must include the basis by which the division will be made.

13. Jont responsibility for the representation entails ethical and perhaps financial responsibility for the
representation. The ethical responsibility assumed requires that a referring or associating lawyer make
reasonable efforts to assure adequacy of representation and to provide adequate client communication.
Adequacy of representation requires that the referring or associating lawyer conduct a reasonable
mvestigation of the chient's legal matter and refer the matter to a lawyer whom the referring or associating
lawyer reasonably believes is competent to handle it. See Rule 1.01. Adequate attorney-client
communication requires that a referring or associating lawyer monitor the matter throughout the
representation and ensure that the client 1s informed of those matters that come to that lawyer's attention
and that a reasonable lawyer would believe the client should be aware. See Rule 1.03. Attending all
depositions and hearings or requiring that copies of all pleadings and correspondence be provided a
referring or associating lawyer 1s not necessary in order to meet the monitoring requirement proposed
by this rule. These types of activities may increase the transactional costs, which ultimately the chent will
bear and unless some benefit will be derived by the client, they should be avoided. The monitoring
requirement 1s only that the referring lawyer be reasonably informed of the matter, respond to client
questions, and assist the handling lawyer when necessary. Any referral or association of other counsel
should be made based solely on the client's best interest.

14. In the aggregate, the minimum activities that must be undertaken by referring or associating lawyers
pursuant to an arrangement for a division of fees are substantially greater than those assumed by a lawyer
who forwarded a matter to other counsel, undertook no ongoing obligations with respect to it, and yet
received a portion of the handling lawyer's fee once the matter was concluded, as was permitted under
the prior version of this rule. Whether such activities, or any additional activities that a lawyer might agree
to undertake, suffice to make one lawyer participating i such an arrangement responsible for the
professional misconduct of another lawyer who 1s participating in it and, if so, to what extent, are intended
to be resolved by Texas Civil Practice and Remedies Code, ch. 33, or other applicable law.

15. A clhient must consent in writing to the terms of the arrangement prior to the time of the association
or referral proposed. For this consent to be effective, the client must have been advised of at least the
key features of that arrangement. Those essential terms, which are specified in subparagraph (f)(2), are
1) the 1dentity of all lawyers or law firms who will participate in the fee-sharing agreement, 2) whether
fees will be divided based on the proportion of services performed or by lawyers agreeing to assume joint
responsibility for the representation, and 3) the share of the fee that each lawyer or law firm will receive
or the basis on which the division will be made 1if the division 1s based on proportion of service
performed. Consent by a chient or prospective client to the referral to or association of other counsel,
made prior to any actual such referral or association, but without knowledge of the information specified
in subparagraph ()(2) does not constitute sufficient client confirmation within the meaning of this rule.
The referring or associating lawyer or any other lawyer who employs another lawyer to assist in the
representation has the primary duty to ensure full disclosure and compliance with this rule.
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16. Paragraph (g) facilitates the enforcement of the requirements of paragraph (f). It does so by providing
that agreements that authorize an attorney either to refer a person's case to another lawyer, or to associate
other counsel in the handling of a client's case, and that actually result in such a referral or association
with counsel m a different law firm from the one entering mto the agreement, must be confirmed by an
arrangement between the person and the lawyers involved that conforms to paragraph (f). As noted there,
that arrangement must be presented to and agreed to by the person before the referral or association
between the lawyers involved occurs. See subparagraph (f)(2). Because paragraph (g) refers to the party
whose matter 1s involved as a “person” rather than as a “client,” it 1s not possible to evade its requirements
by having a referring lawyer not formally enter into an attorney-client relationship with the person
mvolved before referring that person's matter to other counsel. Paragraph (g) does provide, however, for
recovery in quantum meruit in instances where its requirements are not met. See subparagraphs (g)(1)

and (g)(2).P

17. What should be done with any otherwise agreed-to fee that 1s forfeited in whole or mn part due to a
lawyer's failure to comply with paragraph (g) 1s not resolved by these rules.

18. Subparagraph (f)(3) requires that the aggregate fee charged to clients in connection with a given matter
by all of the lawyers involved meet the standards of paragraph (a)--that 1s, not be unconscionable.

Fee Disputes and Determinations

19. It a procedure has been established for resolution of fee disputes, such as an arbitration or mediation
procedure established by a bar association, the lawyer should conscientiously consider submitting to it.
Law may prescribe a procedure for determining a lawyer's fee, for example, in representation of an
executor or administrator, or when a class or a person 1s entitled to recover a reasonable attorney's fee
as part of the measure of damages. All involved lawyers should comply with any prescribed procedures.

Rule 1.05. Confidentiality of Information

(@) “Confidential mformation” includes both “privileged information” and “unprivileged client
mformation.” “Privileged information” refers to the information of a client protected by the lawyer-client
privilege of Rule 503 of the Texas Rules of Evidence or of Rule 503 of the Texas Rules of Criminal
Evidence or by the principles of attorney-client privilege governed by Rule 501 of the Federal Rules of
Ewvidence for United States Courts and Magistrates. “Unprivileged chient information” means all
mformation relating to a client or furnished by the client, other than privileged information, acquired by
the lawyer during the course of or by reason of the representation of the chent.

(b) Except as permitted by paragraphs (c) and (d), or as required by paragraphs (e) and (), a lawyer shall
not knowingly:

(1) Reveal confidential information of a client or a former client to:
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(1) a person that the client has instructed is not to receive the information; or

(1) anyone else, other than the client, the client's representatives, or the members,
associates, or employees of the lawyer's law firm.

(2) Use confidential information of a client to the disadvantage of the client unless the client
consents after consultation.

(3) Use confidential information of a former chient to the disadvantage of the former client after
the representation 1s concluded unless the former client consents after consultation or the

confidential information has become generally known.

(4) Use privileged information of a chent for the advantage of the lawyer or of a third person,
unless the client consents after consultation.

(c) A lawyer may reveal confidential information:

(1) When the lawyer has been expressly authorized to do so i order to carry out the
representation.

(2) When the client consents after consultation.

(3) To the chent, the client's representatives, or the members, associates, and employees of the
lawyer's firm, except when otherwise instructed by the client.

(4) When the lawyer has reason to believe it 1s necessary to do so in order to comply with a court
order, a Texas Disciplinary Rules of Professional Conduct, or other law.

(b)) To the extent reasonably necessary to enforce a claim or establish a defense on behalf of the
lawyer 1n a controversy between the lawyer and the chent.

(6) To establish a defense to a criminal charge, civil claim or disciplinary complaint against the
lawyer or the lawyer's associates based upon conduct involving the client or the representation of

the client.

(7) When the lawyer has reason to believe it 1s necessary to do so in order to prevent the client
from committing a criminal or fraudulent act.

(8) To the extent revelation reasonably appears necessary to rectify the consequences of a client's
criminal or fraudulent act in the commission of which the lawyer's services had been used.

(9) To secure legal advice about the lawyer’s comphance with these Rules.
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(10) When the lawyer has reason to believe it 1s necessary to do so in order to prevent the client
from dying by suicide.

(d) A lawyer also may reveal unprivileged client information:
(1) When mmpliedly authorized to do so in order to carry out the representation.
(2) When the lawyer has reason to believe it is necessary to do so in order to:
(1) carry out the representation effectively;

(1) defend the lawyer or the lawyer's employees or associates against a claim of wrongful
conduct;

(1) respond to allegations 1 any proceeding concerning the lawyer's representation of the
chent; or

(1v) prove the services rendered to a client, or the reasonable value thereof, or both, in an
action against another person or organization responsible for the payment of the fee for
services rendered to the client.

(e) When a lawyer has confidential information clearly establishing that a client 1s likely to commit a
criminal or fraudulent act that 1s likely to result in death or substantial bodily harm to a person, the lawyer
shall reveal confidential information to the extent revelation reasonably appears necessary to prevent the
client from commuitting the criminal or fraudulent act.

(H) A lawyer shall reveal confidential information when required to do so by Rule 3.03(a)(2), 3.03(b), or
by Rule 4.01(b).

Comment:
Confidentiality Generally

1. Both the fiduciary relationship existing between lawyer and client and the proper functioning of the
legal system require the preservation by the lawyer of confidential information of one who has employed
or sought to employ the lawyer. Free discussion should prevail between lawyer and client in order for
the lawyer to be fully informed and for the client to obtain the full benefit of the legal system. The ethical
obligation of the lawyer to protect the confidential information of the client not only facilitates the proper
representation of the client but also encourages potential clients to seek early legal assistance.

2. Subject to the mandatory disclosure requirements of paragraphs (e) and (f) the lawyer generally should
be required to maimntain confidentiality of information acquired by the lawyer during the course of or by
reason of the representation of the chent. This principle mvolves an ethical obligation not to use the
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mformation to the detriment of the client or for the benefit of the lawyer or a third person. In regard to
an evaluation of a matter affecting a client for use by a third person, see Rule 2.02.

3. The principle of confidentiality 1s given effect not only in the Texas Disciplinary Rules of Professional
Conduct but also 1n the law of evidence regarding the attorney-chent privilege and in the law of agency.
The attorney-client privilege, developed through many decades, provides the client a right to prevent
certain confidential communications from being revealed by compulsion of law. Several sound
exceptions to confidentiality have been developed m the evidence law of privilege. Exceptions exist in
evidence law where the services of the lawyer were sought or used by a client in planning or committing
a crime or fraud as well as where 1ssues have arisen as to breach of duty by the lawyer or by the client to

the other.

4. Rule 1.05 reinforces the principles of evidence law relating to the attorney-chent privilege. Rule 1.05
also furnishes considerable protection to other information falling outside the scope of the privilege. Rule
1.05 extends ethical protection generally to unprivileged information relating to the client or furnished
by the clhient during the course of or by reason of the representation of the client. In this respect Rule
1.05 accords with general fiduciary principles of agency.

5. The requirement of confidentiality applies to government lawyers who may disagree with the policy
goals that their representation 1s designed to advance.

Disclosure for Benefit of Client

6. A lawyer may be expressly authorized to make disclosures to carry out the representation and generally
1s recognized as having implied-in-fact authority to make disclosures about a client when appropriate in
carrying out the representation to the extent that the client's mstructions do not limit that authonty. In
litigation, for example, a lawyer may disclose information by admitting a fact that cannot properly be
disputed, or in negotiation by making a disclosure that facilitates a satisfactory conclusion. The effect of
Rule 1.05 1s to require the lawyer to mvoke, for the client, the attorney-client privilege when applicable;
but if the court improperly denies the privilege, under paragraph (c)(4) the lawyer may testify as ordered
by the court or may test the ruling as permitted by Rule 3.04(d).

7. In the course of a firm's practice, lawyers may disclose to each other and to appropriate employees
information relating to a client, unless the chent has instructed that particular information be confined to
specified lawyers. Sub-paragraphs (b)(1) and (c¢)(3) continue these practices concerning disclosure of
confidential information within the firm.

Use of Information

8. Following sound principles of agency law, subparagraphs (b)(2) and (4) subject a lawyer to discipline
for using information relating to the representation in a manner disadvantageous to the client or beneficial
to the lawyer or a third person, absent the informed consent of the chient. The duty not to misuse client
mformation continues after the chent-lawyer relationship has terminated. Therefore, the lawyer 1s
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forbidden by subparagraph (b)(3) to use, in absence of the client's informed consent, confidential
mformation of the former client to the client's disadvantage, unless the information is generally known.

Discretionary Disclosure Adverse to Client

9. In becoming privy to information about a client, a lawyer may foresee that the client intends serious
and perhaps irreparable harm. To the extent a lawyer is prohibited from making disclosure, the mterests
of the potential victim are sacrificed in favor of preserving the client's information--usually unprivileged
information--even though the client's purpose is wrongful. On the other hand, a client who knows or
believes that a lawyer 1s required or permitted to disclose a client's wrongful purposes may be inhibited
from revealing facts which would enable the lawyer to counsel effectively against wrongful action. Rule
1.05 thus involves balancing the interests of one group of potential victims against those of another. The
criteria provided by the Rule are discussed below.

10. Rule 503(d)(1), Texas Rules of Civil Evidence (Tex.R.Civ.Evid.), and Rule 503(d)(1), Texas Rules
of Crimmal Evidence (Tex.R.Crim.Ewvid.), indicate the underlying public policy of furnishing no
protection to client information where the client seeks or uses the services of the lawyer to aid n the
commission of a crime or fraud. That public policy governs the dictates of Rule 1.05. Where the client
1s planning or engaging in criminal or fraudulent conduct or where the culpability of the lawyer's conduct
1s involved, full protection of client information 1s not justified.

11. Several other situations must be distinguished. First, the lawyer may not counsel or assist a client in
conduct that 1s criminal or fraudulent. See Rule 1.02(c). As noted in the Comment to that Rule, there
can be situations where the lawyer may have to reveal information relating to the representation in order
to avoid assisting a client's criminal or fraudulent conduct, and sub-paragraph (c)(4) permits doing so. A
lawyer's duty under Rule 3.03(a) not to use false or fabricated evidence 1s a special instance of the duty
prescribed in Rule 1.02(c) to avoid assisting a client in criminal or fraudulent conduct, and sub-paragraph
(c)(4) permits revealing information necessary to comply with Rule 3.03(a) or (b). The same 1s true of
compliance with Rule 4.01. See also paragraph (f).

12. Second, the lawyer may have been innocently involved in past conduct by the client that was criminal
or fraudulent. In such a situation the lawyer has not violated Rule 1.02(c), because to “counsel or assist”
criminal or fraudulent conduct requires knowing that the conduct 1s of that character. Since the lawyer's
services were made an instrument of the client's crime or fraud, the lawyer has a legiimate iterest both
n rectifying the consequences of such conduct and in avoiding charges that the lawyer's participation was
culpable. Sub-paragraph (c¢)(6) and (8) give the lawyer professional discretion to reveal both unprivileged
and privileged information in order to serve those interests. See paragraph (g). In view of Tex.R.Civ.Evid.
Rule 503(d)(1), and Tex.R.Crim.Evid. 503(d)(1), however, rarely will such information be privileged.

13. Third, the lawyer may learn that a client intends prospective conduct that 1s criminal or fraudulent.
The lawyer's knowledge of the client's purpose may enable the lawyer to prevent commission of the
prospective crime or fraud. When the threatened mjury 1s grave, the lawyer's interest in preventing the
harm may be more compelling than the interest in preserving confidentiality of information. As stated in
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sub-paragraph (¢)(7), the lawyer has professional discretion, based on reasonable appearances, to reveal
both privileged and unprivileged information in order to prevent the client's commission of any criminal
or fraudulent act. In some situations of this sort, disclosure i1s mandatory. See paragraph (e) and
Comments 18-20.

14. The lawyer's exercise of discretion under paragraphs (c) and (d) mnvolves consideration of such factors
as the magnitude, proximity, and likelihood of the contemplated wrong, the nature of the lawyer's
relationship with the client and with those who might be mjured by the chent, the lawyer's own
mvolvement in the transaction, and factors that may extenuate the client's conduct in question. In any
case, a disclosure adverse to the client's interest should be no greater than the lawyer believes necessary
to the purpose. Although preventive action 1s permitted by paragraphs (c¢) and (d), failure to take
preventive action does not violate those paragraphs. But see paragraphs (e) and (f). Because these rules
do not define standards of civil hability of lawyers for professional conduct, paragraphs (c) and (d) do not
create a duty on the lawyer to make any disclosure and no civil hability 1s intended to arise from the
failure to make such disclosure.

15. A lawyer entitled to a fee necessarily must be permitted to prove the services rendered m an action
to collect 1t, and this necessity 1s recognized by sub-paragraphs (c)(5) and (d)(2)(v). This aspect of the
rule, i regard to privileged mformation, expresses the principle that the beneficiary of a fiduciary
relationship may not exploit the relationship to the detriment of the fiduciary. Any disclosure by the
lawyer, however, should be as protective of the client's interests as possible.

16. If the client 1s an organization, a lawyer also should refer to Rule 1.12 i order to determine the
appropriate conduct in connection with this Rule.

Client with Dimimished Capacity

17. When representing a chent who may have diminished capacity, a lawyer should review Rule 1.16,
which, under limited circumstances, permits a lawyer to disclose confidential information to protect the
client’s iterests.

Mandatory Disclosure Adverse to Client

18. Rule 1.05(e) and (f) place upon a lawyer professional obligations in certain situations to make
disclosure 1n order to prevent certain serious crimes by a client or to prevent involvement by the lawyer
mn a client's crimes or frauds. Except when death or serious bodily harm 1s likely to result, a lawyer's mitial
obligation 1s to attempt to dissuade the client from committing the crime or fraud or to persuade the
client to take corrective action; see Rule 1.02(d) and (e).

19. Because 1t 1s very difficult for a lawyer to know when a client's criminal or fraudulent purpose actually
will be carried out, the lawyer is required by paragraph (e) to act only if the lawyer has information “clearly
establishing” the likelihood of such acts and consequences. If the information shows clearly that the
client's contemplated crime or fraud 1s likely to result in death or serious injury, the lawyer must seek to
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avold those lamentable results by revealing information necessary to prevent the criminal or fraudulent
act. When the threatened crime or fraud 1s likely to have the less serious result of substantial mjury to
the financial interests or property of another, the lawyer 1s not required to reveal preventive information
but may do so in conformity to paragraph (c)(7). See also paragraph (f); Rule 1.02(d) and (e); and Rule
3.03(b) and ().

20. Although a violation of paragraph (e) will subject a lawyer to disciplinary action, the lawyer's decisions
whether or how to act should not constitute grounds for discipline unless the lawyer's conduct in the light
of those decisions was unreasonable under all existing circumstances as they reasonably appeared to the
lawyer. This construction necessarily follows from the fact that paragraph (e) bases the lawyer's athirmative
duty to act on how the situation “reasonably appears” to the lawyer, while that imposed by paragraph (f)
arises only when a lawyer “knows” that the lawyer's services have been misused by the client. See also

Rule 3.03(b).
‘Withdrawal

21. If the lawyer's services will be used by the client in materially furthering a course of criminal or
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1). After withdrawal, a lawyer's
conduct continues to be governed by Rule 1.05. The lawyer's duties of mandatory disclosure under
paragraph (e) are not affected by termination of the relationship. If disclosure during the relationship was
permissive, disclosure thereafter remains permissive under paragraphs (6), (7), and (8) if the further
requirements of such paragraph are met. Neither this Rule nor Rule 1.15 prevents the lawyer from giving
notice of the fact of withdrawal, and no rule forbids the lawyer to withdraw or disatfirm any opinion,
document, affirmation, or the like.

Other Rules

22. Various other Texas Disciplinary Rules of Professional Conduct permit or require a lawyer to
disclose mformation relating to the representation. See Rules 1.07, 1.12, 1.16, 2.02, 3.03 and 4.01. In
addition to these provisions, a lawyer may be obligated by other provisions of statutes or other law to give
mformation about a client. Whether another provision of law supersedes Rule 1.05 1s a matter of
mterpretation beyond the scope of these Rules, but sub-paragraph (c)(4) protects the lawyer from
discipline who acts on reasonable belief as to the effect of such laws.

Permitted Disclosure or Use When the Lawyer Seeks Legal Advice

23. A lawyer’s confidentiality obligations do not preclude a lawyer from securing confidential legal advice
about the lawyer’s responsibility to comply with these Rules. In most situations, disclosing or using
confidential information to secure such advice will be impliedly authorized for the lawyer to carry out
the representation. Even when the disclosure or use 1s not impliedly authorized, subparagraph (c)(9)
allows such disclosure or use because of the importance of a lawyer’s compliance with these Rules. A
lawyer who receives confidential information for the purpose of rendering legal advice to another lawyer
or law firm under this Rule 1s subject to the same rules of conduct regarding disclosure or use of

28



confidential information received in a confidential relationship.



V. LAW FIRMS AND ASSOCIATIONS
Rule 5.01. Responsibilities of a Partner or Supervisory Lawyer

A lawyer shall be subject to discipline because of another lawyer's violation of these rules of professional
conduct if:

(a) The lawyer 1s a partner or supervising lawyer and orders, encourages, or knowingly permits the
conduct mvolved; or

(b) The lawyer 1s a partner in the law firm i which the other lawyer practices, 1s the general counsel of a
government agency's legal department in which the other lawyer 1s employed, or has direct supervisory
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authority over the other lawyer, and with knowledge of the other lawyer's violation of these rules
knowingly fails to take reasonable remedial action to avoid or mitigate the consequences of the other
lawyer's violation.

Comment:

1. Rule 5.01 conforms to the general principle that a lawyer 1s not vicariously subjected to discipline for
the misconduct of another person. Under Rule 8.04, a lawyer 1s subject to discipline 1if the lawyer
knowingly assists or induces another to violate these rules. Rule 5.01(a) additionally provides that a
partner or supervising lawyer 1s subject to discipline for ordering or encouraging another lawyer's violation
of these rules. Moreover, a partner or supervising lawyer 1s in a position of authority over the work of
other lawyers and the partner or supervising lawyer may be disciplined for permitting another lawyer to
violate these rules.

2. Rule 5.01(b) likewise 1s concerned with the lawyer who 1s 1n a position of authority over another lawyer
and who knows that the other lawyer has committed a violation of a rule of professional conduct. A
partner 1n a law firm, the general counsel of a government agency's legal department, or a lawyer having
direct supervisory authority over specific legal work by another lawyer, occupies the position of authority
contemplated by Rule 5.01(b).

3. Whether a lawyer has “direct supervisory authority over the other lawyer” in particular circumstances
1s a question of fact. In some instances, a senior assocliate may be a supervising attorney.

4. The duty imposed upon the partner or other authoritative lawyer by Rule 5.01(b) 1s to take reasonable
remedial action to avoid or mitigate the consequences of the other lawyer's known violation. Appropriate
remedial action by a partner or other supervisory lawyer would depend on many factors, such as the
mmmediacy of the partner's or supervisory lawyer's knowledge and mvolvement, the nature of the action
that can reasonably be expected to avoid or mitigate mjurious consequences, and the seriousness of the
anticipated consequences. In some circumstances, it may be sufficient for a junior partner to refer the
ethical problem directly to a designated senior partner or a management committee. A lawyer supervising
a specific legal matter may be required to intervene more directly. For example 1if a supervising lawyer
knows that a supervised lawyer misrepresented a matter to an opposing party in negotiation, the
supervisor as well as the other lawyer may be required by Rule 5.01(b) to correct the resulting
misapprehension.

5. Thus, neither Rule 5.01(a) nor Rule 5.01(b) visits vicarious disciplinary hability upon the lawyer i a
position of authority. Rather, the lawyer i such authoritative position 1s exposed to discipline only for
his or her own knowing actions or failures to act. Whether a lawyer may be hable civilly or criminally for
another lawyer's conduct 1s a question of law beyond the scope of these rules.

6. Wholly aside from the dictates of these rules for discipline, a lawyer in a position of authority in a firm
or government agency or over another lawyer should feel a moral compunction to make reasonable
efforts to ensure that the office, firm, or agency has in effect appropriate procedural measures giving
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reasonable assurance that all lawyers n the office conform to these rules. This moral obligation, although
not required by these rules, should fall also upon lawyers who have intermediate managerial
responsibilities in the law department of an organization or government agency.

7. The measures that should be undertaken to give such reasonable assurance may depend on the
structure of the firm or organization and upon the nature of the legal work performed. In a small firm,
informal supervision and an occasional admonition ordinarily will suffice. In a large firm, or in practice
situations where intensely difficult ethical problems frequently arise, more elaborate procedures may be
called for in order to give such assurance. Obviously, the ethical atmosphere of a firm influences the
conduct of all of 1ts lawyers. Lawyers may rely also on continuing legal education in professional ethics
to guard against unintentional misconduct by members of their firm or organization.

Rule 5.02. Responsibilities of a Supervised Lawyer

A lawyer 1s bound by these rules notwithstanding that the lawyer acted under the supervision of another
person, except that a supervised lawyer does not violate these rules if that lawyer acts in accordance with
a supervisory lawyer's reasonable resolution of an arguable question of professional conduct.

Comment:

1. Rule 5.02 embodies the fundamental concept that every lawyer is a trained, mature, licensed
professional who has sworn to uphold ethical standards and who 1s responsible for the lawyer's own
conduct. Accordingly, a lawyer 1s not relieved from complhiance with these rules because the lawyer acted
under the supervision of an employer or other person. In some situations, the fact that a lawyer acted at
the direction or order of another person may be relevant in determining whether the lawyer had the
knowledge required to render the conduct a violation of these rules. The fact of supervision may also, of
course, be a circumstance to be considered by a grievance committee or court in mitigation of the penalty
to be imposed for violation of a rule.

2. In many law firms and organizations, the relatively mexperienced lawyer works as an assistant to a
more experienced lawyer or 1s directed, supervised or given guidance by an experienced lawyer mn the
firm. In the normal course of practice the senior lawyer has the responsibility for making the decisions
mvolving professional judgment as to procedures to be taken, the status of the law, and the propriety of
actions to be taken by the lawyers. Otherwise a consistent course of action could not be taken on behalf
of clients. The junior lawyer reasonably can be expected to acquiesce in the decisions made by the senior
lawyer unless the decision 1s clearly wrong.

3. Rule 5.02 take a realistic attitude toward those prevailing modes of practice by lawyers not engaged 1n
solo practice. Accordingly, Rule 5.02 provides the supervised lawyer with a special defense mn a
disciplinary proceeding in which the lawyer 1s charged with having violated a rule of professional conduct.
The supervised lawyer 1s entitled to this defense only 1if 1t appears that an arguable question of
professional conduct was resolved by a supervising lawyer and that a resolution made by the supervising
lawyer was a reasonable resolution. The resolution 1s a reasonable one, even if it 1s ultimately found to
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be officially unacceptable, provided 1t would have appeared reasonable to a disinterested, competent
lawyer based on the information reasonably available to the supervising lawyer at the time the resolution
was made. “Supervisory lawyer” as used in Rule 5.02 should be construed i conformity with prevailing
modes of practice in firms and other groups and, therefore, should mclude a senior lawyer who
undertakes to resolve the question of professional propriety as well as a lawyer who more directly
supervises the supervised lawyer.

4. By providing such a defense to the supervised lawyer, Rule. 5.02 recognizes that the inexperienced
lawyer working under the direction or supervision of an employer or senior attorney is not in a favorable
position to disagree with reasonable decisions made by the experienced lawyer. Often, the only choices
available to the supervised lawyer would be to accept the decision made by the senior lawyer or to resign
or otherwise lose the employment. This provision of Rule 5.02 also recognizes that it 1s not necessarily
mmproper for the mexperienced lawyer to rely, reasonably and in good faith, upon decisions made in
unclear matters by senior lawyers in the organization.

5. The defense provided by this Rule 1s available without regard to whether the conduct in question was
originally proposed by the supervised lawyer or another person. Nevertheless, the supervised lawyer 1s
not permitted to accept an unreasonable decision as to the propriety of professional conduct. The Rule
obviously provides no defense to the supervised lawyer who participates in clearly wrongful conduct.
Reliance can be placed only upon a reasonable resolution made by the supervisory lawyer.

6. The protection afforded by Rule 5.02 to a supervised lawyer relates only to professional disciplinary
proceedings. Whether a similar defense may exist in actions in tort or for breach of contract 1s a question
beyond the scope of the Texas Rules of Professional Conduct.

Rule 5.03. Responsibilities Regarding Nonlawyer Assistants

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure
that the person's conduct is compatible with the professional obligations of the lawyer; and

(b) a lawyer shall be subject to discipline for the conduct of such a person that would be a violation of
these rules 1f engaged mn by a lawyer 1f:

(1) the lawyer orders, encourages, or permits the conduct involved; or
(2) the lawyer:

(1) 1s a partner in the law firm in which the person 1s employed, retained by, or associated
with; or 1s the general counsel of a government agency's legal department in which the
person 1s employed, retained by or associated with; or has direct supervisory authority
over such person; and
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(1) with knowledge of such misconduct by the nonlawyer knowingly fails to take
reasonable remedial action to avoid or mitigate the consequences of that person's
misconduct.

Comment:

1. Lawyers generally employ assistants in their practice, including secretaries, mvestigators, law student
mterns, and paraprofessionals. Such assistants act for the lawyer in rendition of the lawyer's professional
services. A lawyer should give such assistants appropriate instruction and supervision concerning the
ethical aspects of their employment, particularly regarding the obligation not to disclose mformation
relating to representation of the client, and should be responsible for their work product. The measures
employed 1n supervising non-lawyers should take account of the fact that they do not have legal training
and are not subject to professional discipline.

2. Each lawyer in a position of authority in a law firm or in a government agency should make reasonable
efforts to ensure that the organization has in effect measures giving reasonable assurance that the conduct
of nonlawyers employed or retained by or associated with the firm or legal department 1s compatible
with the professional obligations of the lawyer. This ethical obligation includes lawyers having supervisory
authority or intermediate managerial responsibilities mn the law department of any enterprise or
government agency.
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